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opportunity within a prescribed time
period for an informal consultation.

(b) Entitlement grants. Consistent with
the procedures described in § 570.900(b),
the Secretary may make a reduction in
the entitlement grant amount either
for the succeeding program year or, if
the grant had been conditioned, up to
the amount that had been conditioned.
The amount of the reduction shall be
based on the severity of the deficiency
and may be for the entire grant
amount.

(c) HUD-administered small cities
grants. Consistent with the procedures
described in § 570.900(b), the Secretary
may adjust, reduce or withdraw the
grant or take other actions as appro-
priate, except that funds already ex-
pended on eligible approved activities
shall not be recaptured or deducted
from future grants.

(d) Urban Development Action Grants.
Consistent with the procedures de-
scribed in § 570.900(b), the Secretary
may adjust, reduce or withdraw the
grant or take other actions as appro-
priate, except that funds already ex-
pended on eligible approved activities
shall not be recaptured or deducted
from future grants made to the recipi-
ent.

§ 570.912 Nondiscrimination compli-
ance.

(a) Whenever the Secretary deter-
mines that a unit of general local gov-
ernment which is a recipient of assist-
ance under this part has failed to com-
ply with § 570.602, the Secretary shall
notify the governor of such State or
chief executive officer of such unit of
general local government of the non-
compliance and shall request the gov-
ernor or the chief executive officer to
secure compliance. If within a reason-
able period of time, not to exceed sixty
days, the governor or chief executive
officer fails or refuses to secure compli-
ance, the Secretary is authorized to:

(1) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted;

(2) Exercise the powers and functions
provided by title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d);

(3) Exercise the powers and functions
provided for in § 570.913; or

(4) Take such other action as may be
provided by law.

(b) When a matter is referred to the
Attorney General pursuant to para-
graph (a)(1) of this section, or whenever
the Secretary has reason to believe
that a State or a unit of general local
government is engaged in a pattern or
practice in violation of the provisions
of § 570.602, the Attorney General may
bring a civil action in any appropriate
United States district court for such
relief as may be appropriate, including
injunctive relief.

§ 570.913 Other remedies for non-
compliance.

(a) Action to enforce compliance. When
the Secretary acts to enforce the civil
rights provisions of Section 109, as de-
scribed in § 570.602 and 24 CFR part 6,
the procedures described in 24 CFR
parts 6 and 180 apply. If the Secretary
finds, after reasonable notice and op-
portunity for hearing, that a recipient
has failed to comply substantially with
any other provisions of this part, the
provisions of this section apply. The
Secretary, until he/she is satisfied that
there is no longer any such failure to
comply, shall:

(1) Terminate payments to the recipi-
ent;

(2) Reduce payments to the recipient
by an amount equal to the amount of
such payments which were not ex-
pended in accordance with this part; or

(3) Limit the availability of pay-
ments to programs or activities not af-
fected by such failure to comply.

Provided, however, that the Secretary
may on due notice suspend payments
at any time after the issuance of a no-
tice of opportunity for hearing pursu-
ant to paragraph (c)(1) of this section,
pending such hearing and a final deci-
sion, to the extent the Secretary deter-
mines such action necessary to pre-
clude the further expenditure of funds
for activities affected by such failure
to comply.

(b) In lieu of, or in addition to, any
action authorized by paragraph (a) of
this section, the Secretary may, if he/
she has reason to believe that a recipi-
ent has failed to comply substantially
with any provision of this part;

(1) Refer the matter to the Attorney
General of the United States with a
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recommendation that an appropriate
civil action be instituted; and

(2) Upon such a referral, the Attorney
General may bring a civil action in any
United States district court having
venue thereof for such relief as may be
appropriate, including an action to re-
cover the amount of the assistance fur-
nished under this part which was not
expended in accordance with it, or for
mandatory or injunctive relief;

(c) Proceedings. When the Secretary
proposes to take action pursuant to
this section, the respondent is the unit
of general local government or State
receiving assistance under this part.
These procedures are to be followed
prior to imposition of a sanction de-
scribed in paragraph (a) of this section:

(1) Notice of opportunity for hearing:
The Secretary shall notify the respond-
ent in writing of the proposed action
and of the opportunity for a hearing.
The notice shall:

(i) Specify, in a manner which is ade-
quate to allow the respondent to pre-
pare its response, allegations with re-
spect to a failure to comply substan-
tially with a provision of this part;

(ii) State that the hearing procedures
are governed by these rules;

(iii) State that a hearing may be re-
quested within 10 days from receipt of
the notice and the name, address and
telephone number of the person to
whom any request for hearing is to be
addressed:

(iv) Specify the action which the Sec-
retary proposes to take and that the
authority for this action is section
111(a) of the Act;

(v) State that if the respondent fails
to request a hearing within the time
specified a decision by default will be
rendered against the respondent; and

(vi) Be sent to the respondent by cer-
tified mail, return receipt requested.

(2) Initiation of hearing. The respond-
ent shall be allowed at least 10 days
from receipt of the notice within which
to notify HUD of its request for a hear-
ing. If no request is received within the
time specified, the Secretary may pro-
ceed to make a finding on the issue of
compliance with this part and to take
the proposed action.

(3) Administrative Law Judge. Pro-
ceedings conducted under these rules
shall be presided over by an Adminis-

trative Law Judge (ALJ), appointed as
provided by section 11 of the Adminis-
trative Procedures Act (5 U.S.C. 3105).
The case shall be referred to the ALJ
by the Secretary at the time a hearing
is requested. The ALJ shall promptly
notify the parties of the time and place
at which the hearing will be held. The
ALJ shall conduct a fair and impartial
hearing and take all action necessary
to avoid delay in the disposition of pro-
ceedings and to maintain order. The
ALJ shall have all powers necessary to
those ends, including but not limited
to the power to:

(i) Administer oaths and affirma-
tions;

(ii) Issue subpoenas as authorized by
law;

(iii) Rule upon offers of proof and re-
ceive relevant evidence;

(iv) Order or limit discovery prior to
the hearing as the interests of justice
may require;

(v) Regulate the course of the hear-
ing and the conduct of the parties and
their counsel;

(vi) Hold conferences for the settle-
ment or simplification of the issues by
consent of the parties;

(vii) Consider and rule upon all proce-
dural and other motions appropriate in
adjudicative proceedings; and

(viii) Make and file initial determina-
tions.

(4) Ex parte communications. An ex
parte communication is any commu-
nication with an ALJ, direct or indi-
rect, oral or written, concerning the
merits or procedures of any pending
proceeding which is made by a party in
the absence of any other party. Ex
parte communications are prohibited
except where the purpose and content
of the communication have been dis-
closed in advance or simultaneously to
all parties, or the communication is a
request for information concerning the
status of the case. Any ALJ who re-
ceives an ex parte communication
which the ALJ knows or has reason to
believe is unauthorized shall promptly
place the communication, or its sub-
stance, in all files and shall furnish
copies to all parties. Unauthorized ex
parte communications shall not be
taken into consideration in deciding
any matter in issue.



174

24 CFR Ch. V (4–1–99 Edition)Pt. 570, App. A

(5) The hearing. All parties shall have
the right to be represented at the hear-
ing by counsel. The ALJ shall conduct
the proceedings in an expeditious man-
ner while allowing the parties to
present all oral and written evidence
which tends to support their respective
positions, but the ALJ shall exclude ir-
relevant, immaterial or unduly repeti-
tious evidence. The Department has
the burden of proof in showing by a
preponderance of the evidence that the
respondent failed to comply substan-
tially with a provision of this part.
Each party shall be allowed to cross-
examine adverse witnesses and to rebut
and comment upon evidence presented
by the other party. Hearings shall be
open to the public. So far as the or-
derly conduct of the hearing permits,
interested persons other than the par-
ties may appear and participate in the
hearing.

(6) Transcripts. Hearing shall be re-
corded and transcribed only by a re-
porter under the supervision of the
ALJ. The orginal transcript shall be a
part of the record and shall constitute
the sole official transcript. Respond-
ents and the public, at their own ex-
pense, may obtain copies of the tran-
script.

(7) The ALJ’s decision. At the conclu-
sion of the hearing, the ALJ shall give
the parties a reasonable opportunity to
submit proposed findings and conclu-
sions and supporting reasons therefor.
Within 25 days after the conclusion of
the hearing, the ALJ shall prepare a
written decision which includes a
statement of findings and conclusions,
and the reasons or basis therefor, on all
the material issues of fact, law or dis-
cretion presented on the record and the
appropriate sanction or denial thereof.
The decision shall be based on consid-
eration of the whole record or those
parts thereof cited by a party and sup-
ported by and in accordance with the
reliable, probative, and substantial evi-
dence. A copy of the decision shall be
furnished to the parties immediately
by certified mail, return receipt re-
quested, and shall include a notice that
any requests for review by the Sec-
retary must be made in writing to the
Secretary within 30 days of the receipt
of the decision.

(8) The record. The transcript of testi-
mony and exhibits, together with the
decision of the ALJ and all papers and
requests filed in the proceeding, con-
stitutes the exclusive record for deci-
sion and, on payment of its reasonable
cost, shall be made available to the
parties. After reaching his/her initial
decision, the ALJ shall certify to the
complete record and forward the record
to the Secretary.

(9) Review by the Secretary. The deci-
sion by the ALJ shall constitute the
final decision of the Secretary unless,
within 30 days after the receipt of the
decision, either the respondent or the
Assistant Secretary for Community
Planning and Development files an ex-
ception and request for review by the
Secretary. The excepting party must
transmit simultaneously to the Sec-
retary and the other party the request
for review and the basis of the party’s
exceptions to the findings of the ALJ.
The other party shall be allowed 30
days from receipt of the exception to
provide the Secretary and the except-
ing party with a written reply. The
Secretary shall then review the record
of the case, including the exceptions
and the reply. On the basis of such re-
view, the Secretary shall issue a writ-
ten determination, including a state-
ment of the reasons or basis therefor,
affirming, modifying or revoking the
decision of the ALJ. The Secretary’s
decision shall be made and transmitted
to the parties within 80 days after the
decision of the ALJ was furnished to
the parties.

(10) Judicial review. The respondent
may seek judicial review of the Sec-
retary’s decision pursuant to section
111(c) of the Act.

[53 FR 34466, Sept. 6, 1988, as amended at 64
FR 3802, Jan. 25, 1999]

APPENDIX A TO PART 570—GUIDELINES
AND OBJECTIVES FOR EVALUATING
PROJECT COSTS AND FINANCIAL RE-
QUIREMENTS

I. Guidelines and Objectives for Evaluating
Project Costs and Financial Requirements. HUD
has developed the following guidelines that
are designed to provide the recipient with a
framework for financially underwriting and
selecting CDBG-assisted economic develop-
ment projects which are financially viable
and will make the most effective use of the
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CDBG funds. The use of these underwriting
guidelines as published by HUD is not manda-
tory. However, grantees electing not to use
these underwriting guidelines would be ex-
pected to conduct basic financial under-
writing prior to the provision of CDBG finan-
cial assistance to a for-profit business.
States electing not to use these underwriting
guidelines would be expected to ensure that
the state or units of general local govern-
ment conduct basic financial underwriting
prior to the provision of CDBG financial as-
sistance to a for-profit business.

II. Where appropriate, HUD’s underwriting
guidelines recognize that different levels of
review are appropriate to take into account
differences in the size and scope of a pro-
posed project, and in the case of a micro-
enterprise or other small business to take
into account the differences in the capacity
and level of sophistication among businesses
of differing sizes.

III. Recipients are encouraged, when they
develop their own programs and under-
writing criteria, to also take these factors
into account. For example, a recipient ad-
ministering a program providing only tech-
nical assistance to small businesses might
choose to apply underwriting guidelines to
the technical assistance program as a whole,
rather than to each instance of assistance to
a business. Given the nature and dollar value
of such a program, a recipient might choose
to limit its evaluation to factors such as the
extent of need for this type of assistance by
the target group of businesses and the extent
to which this type of assistance is already
available.

IV. The objectives of the underwriting
guidelines are to ensure:

(1) that project costs are reasonable;
(2) that all sources of project financing are

committed;
(3) that to the extent practicable, CDBG

funds are not substituted for non-Federal fi-
nancial support;

(4) that the project is financially feasible;
(5) that to the extent practicable, the re-

turn on the owner’s equity investment will
not be unreasonably high; and

(6) that to the extent practicable, CDBG
funds are disbursed on a pro rata basis with
other finances provided to the project.

i. Project costs are reasonable. i. Reviewing
costs for reasonableness is important. It will
help the recipient avoid providing either too
much or too little CDBG assistance for the
proposed project. Therefore, it is suggested
that the grantee obtain a breakdown of all
project costs and that each cost element
making up the project be reviewed for rea-
sonableness. The amount of time and re-
sources the recipient expends evaluating the
reasonableness of a cost element should be
commensurate with its cost. For example, it
would be appropriate for an experienced re-
viewer looking at a cost element of less than

$10,000 to judge the reasonableness of that
cost based upon his or her knowledge and
common sense. For a cost element in excess
of $10,000, it would be more appropriate for
the reviewer to compare the cost element
with a third-party, fair-market price
quotation for that cost element. Third-party
price quotations may also be used by a re-
viewer to help determine the reasonableness
of cost elements below $10,000 when the re-
viewer evaluates projects infrequently or if
the reviewer is less experienced in cost esti-
mations. If a recipient does not use third-
party price quotations to verify cost ele-
ments, then the recipient would need to con-
duct its own cost analysis using appropriate
cost estimating manuals or services.

ii. The recipient should pay particular at-
tention to any cost element of the project
that will be carried out through a non-arms-
length transaction. A non-arms-length trans-
action occurs when the entity implementing
the CDBG assisted activity procures goods or
services from itself or from another party
with whom there is a financial interest or
family relationship. If abused, non-arms-
length transactions misrepresent the true
cost of the project.

2. Commitment of all project sources of financ-
ing. The recipient should review all projected
sources of financing necessary to carry out
the economic development project. This is to
ensure that time and effort is not wasted on
assessing a proposal that is not able to pro-
ceed. To the extent practicable, prior to the
commitment of CDBG funds to the project,
the recipient should verify that: sufficient
sources of funds have been identified to fi-
nance the project; all participating parties
providing those funds have affirmed their in-
tention to make the funds available; and the
participating parties have the financial ca-
pacity to provide the funds.

3. Avoid substitution of CDBG funds for non-
Federal financial support. i. The recipient
should review the economic development
project to ensure that, to the extent prac-
ticable, CDBG funds will not be used to sub-
stantially reduce the amount of non-Federal
financial support for the activity. This will
help the recipient to make the most efficient
use of its CDBG funds for economic develop-
ment. To reach this determination, the re-
cipient’s reviewer would conduct a financial
underwriting analysis of the project, includ-
ing reviews of appropriate projections of rev-
enues, expenses, debt service and returns on
equity investments in the project. The ex-
tent of this review should be appropriate for
the size and complexity of the project and
should use industry standards for similar
projects, taking into account the unique fac-
tors of the project such as risk and location.

ii. Because of the high cost of underwriting
and processing loans, many private financial
lenders do not finance commercial projects
that are less than $100,000. A recipient should
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familiarize itself with the lending practices
of the financial institutions in its commu-
nity. If the project’s total cost is one that
would normally fall within the range that fi-
nancial institutions participate, then the re-
cipient should normally determine the fol-
lowing:

A. Private debt financing—whether or not
the participating private, for-profit business
(or other entity having an equity interest)
has applied for private debt financing from a
commercial lending institution and whether
that institution has completed all of its fi-
nancial underwriting and loan approval ac-
tions resulting in either a firm commitment
of its funds or a decision not to participate
in the project; and

B. Equity participation—whether or not the
degree of equity participation is reasonable
given general industry standards for rates of
return on equity for similar projects with
similar risks and given the financial capac-
ity of the entrepreneur(s) to make additional
financial investments.

iii. If the recipient is assisting a micro-
enterprise owned by a low- or moderate-in-
come person(s), in conducting its review
under this paragraph, the recipient might
only need to determine that non-Federal
sources of financing are not available (at
terms appropriate for such financing) in the
community to serve the low- or moderate-in-
come entrepreneur.

4. Financial feasibility of the project. i. The
public benefit a grantee expects to derive
from the CDBG assisted project (the subject
of separate regulatory standards) will not
materialize if the project is not financially
feasible. To determine if there is a reason-
able chance for the project’s success, the re-
cipient should evaluate the financial viabil-
ity of the project. A project would be consid-
ered financially viable if all of the assump-
tions about the project’s market share, sales
levels, growth potential, projections of rev-
enue, project expenses and debt service (in-
cluding repayment of the CDBG assistance if
appropriate) were determined to be realistic
and met the project’s break-even point
(which is generally the point at which all
revenues are equal to all expenses). Gen-
erally speaking, an economic development
project that does not reach this break-even
point over time is not financially feasible.
The following should be noted in this regard:

A. some projects make provisions for a
negative cash flow in the early years of the
project while space is being leased up or
sales volume built up, but the project’s pro-
jections should take these factors into ac-
count and provide sources of financing for
such negative cash flow; and

B. it is expected that a financially viable
project will also project sufficient revenues
to provide a reasonable return on equity in-
vestment. The recipient should carefully ex-
amine any project that is not economically

able to provide a reasonable return on equity
investment. Under such circumstances, a
business may be overstating its real equity
investment (actual costs of the project may
be overstated as well), or it may be over-
stating some of the project’s operating ex-
penses in the expectation that the difference
will be taken out as profits, or the business
may be overly pessimistic in its market
share and revenue projections and has
downplayed its profits.

ii. In addition to the financial under-
writing reviews carried out earlier, the re-
cipient should evaluate the experience and
capacity of the assisted business owners to
manage an assisted business to achieve the
projections. Based upon its analysis of these
factors, the recipient should identify those
elements, if any, that pose the greatest risks
contributing to the project’s lack of finan-
cial feasibility.

5. Return on equity investment. To the ex-
tent practicable, the CDBG assisted activity
should provide not more than a reasonable
return on investment to the owner of the as-
sisted activity. This will help ensure that
the grantee is able to maximize the use of its
CDBG funds for its economic development
objectives. However, care should also be
taken to avoid the situation where the owner
is likely to receive too small a return on his/
her investment, so that his/her motivation
remains high to pursue the business with
vigor. The amount, type and terms of the
CDBG assistance should be adjusted to allow
the owner a reasonable return on his/her in-
vestment given industry rates of return for
that investment, local conditions and the
risk of the project.

6. Disbursement of CDBG funds on a pro rata
basis. To the extent practicable, CDBG funds
used to finance economic development ac-
tivities should be disbursed on a pro rata
basis with other funding sources. Recipients
should be guided by the principle of not plac-
ing CDBG funds at significantly greater risk
than non-CDBG funds. This will help avoid
the situation where it is learned that a prob-
lem has developed that will block the com-
pletion of the project, even though all or
most of the CDBG funds going in to the
project have already been expended. When
this happens, a recipient may be put in a po-
sition of having to provide additional financ-
ing to complete the project or watch the po-
tential loss of its funds if the project is not
able to be completed. When the recipient de-
termines that it is not practicable to dis-
burse CDBG funds on a pro rata basis, the re-
cipient should consider taking other steps to
safeguard CDBG funds in the event of a de-
fault, such as insisting on securitizing assets
of the project.

[60 FR 1953, Jan. 5, 1995]


